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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,

Case No. C 91-20337 JW
Plaintiff,
ORDER FOR ENTRY OF
vs. CONSENT DECREE
CITY OF SAN JOSE, CALIFORNIA,
STATE OF CALIFORNIA,

and A.J. RAISCH PAVING CO.,

Defendant.
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This Court has reviewed the proposed consent decree, the
motion and supporting materials for -entry of the decree, the
comments and the United States' responses thereto, and any other
materials submitted with respect to this matter. After
consideration, this Court finds that the proposed consent decree
is fair,;reasonable, and consistent with the purposes of the

Comprehensive Environmental Response Compensation and Liability

- — -

Act ("CERCLA"), 42 U.S.C. §§ 9606 and 9607. :/L"//—)?'B 5)7
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THEREFORE, IT IS HEREBY
Decree, lodged with this Court
Order of this Court.

IT IS SO ORDERED.

Dated: r’“)LL/L_» 29, (99

ORDERED that the proposed Consent

on June 7, 1991, is entered as an

\
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L Jere
HONORABLE JAMES WARE
United States District Judge
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RECITALS
WHEREAS Plaintiff, United States of America ("Plaintiff” or
"United States”), on behalf of the Administrator of the United
~ States Environmental Protection Agency (EPA”), and the United
; States Army Corps of Engineers ("COE”) filed a complaint, simul-
taneously with the lodging of this Consent Decree, pursuant to
CERCLA and the CWA to compel Defendants City of San Jose,

California (”City” or “San Jose”) and A. J. Raisch Paving Co.

!DQ‘IOUI&NM--‘

("Raisch”) to perform Remedial Design and Remedial Action

10 & ("RD/RA”) pursuant to CERCLA and the Record of Decision, as

" 5 modified, (ROD) (Appendix A and A-1l), to mitigate associated

12 ; impacts to the wetlands and to recover all Response Costs that

13 ﬁ have been and will be incurred by the United States in response
14 i to releases and threatened releases of hazardous substances from
15 ﬁ the facility known as the Ring Levee Site;

16 f WHEREAS San Jose constructed the ring levee in 1983 during a
17 ? flood as an interim measure;

18 WHEREAS the levee was constructed from soil containing

19 f naturally occurring serpentine asbestos fibers; Raisch and others
20 - supplied the material for the levee to San Jose:;

21 WHEREAS in 1986, EPA began applying a polymer dust

22 f suppressant toc the levee to prevent releases to the environment
23 ﬁ of asbestos fibers from the levee; in 1988, San Jose entered_into
24 j Administrative Consent Order No. 88-15 with EPA, pursuant to

25 | section 106(a) of CERCLA, 42 U.S.C. § 9606(a), in which San Jose
26 | o co

agreed to continue the polymer spraying operation. Acting

. CONSENT DECREE - 4 -
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. pursuant to that Order, San Jose sprayed the levee with polymer
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in July, 1988 and again in October 1989;

WHEREAS the South Bay Asbestos Area Site is listed on the
National Priorities List pursuant to CERCLA § 105, 42 U.S.C.

§ 9605, and the Ring Levee Site is an Operable Unit of the South
Bay Asbestos Area Site:

WHEREAS on September 29, 1988, EPA signed a ROD selecting a
vegetative soil cover remedy for the Ring Levee Operable Unit of
the South Bay Asbestos Area, but the ROD stated that removal of
the levee would be acceptable to EPA as an alternative remedy if
potentialiy responsible parties would agree to carry out the
removal; this Consent Decree documents the Defendants’ agreement
to remove the ring levee; EPA will release a new proposed plan
which documents the differences between the remedy described in
the September 1988 ROD and the remedy proposed by the Defendants
and embodied in this Decree. After a public notice and comment
period, and prior to moving for entry of this Decree, EPA will
issue a ROD amendment. After it has been signed by EPA, the ROD
amendment will be attached as Appendix A-1 to this Decree:

WHEREAS the areas depicted as D-1 and Truckyards on the maps

.attached as Exhibits A and C, respectively, were areas of pre-

existing high ground prior to the construction of the Levee and
the area depicted as D-2 on the map attached as Exhibit A
represents the original configuration of the Levee which the City

scraped and removed in 1983; and EPA has determined that Raisch’s

: and the City’s contribution of hazardous substances to Areas D-1

CONSENT DECREE - S5 -
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and D-2, and the truckyard areas adjacent to the Ring Levee is

: limited to asbestos-contaminated f£ill material they supplied for '
p construction of the ring levee, which may have come to be located
5 in the D-1, D-2, or truckyard areas:;
WHEREAS EPA has determined that (1) Raisch’s and the City’s

® contribution of hazardous substances to the D-1, D-2, or

T truckyard areas, if dny, is minimal in cdmparison to other

® | hazardous substances in these areas; (2) the toxic or other

° hazardous effects of the hazardous substances contributed, if

10 any, do not contribute disproportionately to the cumulative toxic
" or other hazardous effects of the hazardous substances at the D-
12 1, D-2, and truckyard areas; and (3) the de pinjimis settlement

13 set forth in Section XVIII involves only a minor portion'of the
‘- estimated response costs that have been and will be incurred at
15 the D-1, D-2, and truckyard areas;

16 WHEREAS the ring levee, or portions thereof, was constructed
17 in wetlands, which are ”waters of the United States” within the
18 meaning of 33 U.S.C. § 1362(7) and regulations promulgated there-
19 under:;

20 WHEREAS the Department of the Interior, as the Natural

21 Resource Trustee, has determined that the mitigation and

22 restoration activities set forth in Section VI of this Decree, if
23 performed in accordance with the terms of this Decree, will

24 - adequateiy restore any natural resources that have been damaged
25 - by the exisfence of the ring levee and that therefore a covenant
26

' not to sue for natural resource damages is appropriate;

' CONSENT DECREE - 6 -
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WHEREAS EPA has conferred with the State of California in
accordance with Section 121(f) of CERCLA;

WHEREAS Defendants have agreed to the making and entry of

: this Consent Decree, pursuant to CERCLA § 122, 42 U.S.C. § 9622,
~ prior to the taking of any testimony, based upon the complaint

: filed in the case, without any admission of liability or fault,

, and the Parties agree that settlement of this matter and entry of
é this Consent Decree-is made in good faith in an effort to avoid

; further expense and protracted litigation:;

WHEREAS EPA has determined that the settlement of this case

. is practicable and in the public interest,

NOW THEREFORE IT IS HEREBY ORDERED, ADJUDGED, AND DECREED AS

" FOLLOWS:

I. JURISDIC

(A.) The Court has jurisdiction over the subject matter of

Comprehensive Environmental Response, Compensation, and Liability

Act, (”"CERCLA"), 42 U.S.C. §§ 9606, 9607 and 9613, and Section
309 of the Federal Water Pollution Control Act, (”"CWA”"), 33
U.s.C. § 1319, and 28 U.S.C. §§ 1331 and 1345.

(B.) Defendants do not contest and agree not to contest the

'~ jurisdiction of the United States to maintain this action or the

Court’s jurisdiction to enter and enforce this Consent Decree.

) II. DEFINITIONS

The following definitions shall apply to this Consent

Decree:

CONSENT DECREE - 7 =
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(A.) QEB;LA means the Comprehensive Environhental Response,
Compensation and Liability Act, 42 U.S.C. §§ 9601 et geg., as '
amended by the Superfund Amendments and Reauthorization Act of
1986, Public Law 99-499. |

(B.) The City of San Jose (”City”) means the City of San
Jose, California, including the area of San Jose known as
#Alviso.” -

(C.) completjon of the Covote Creek Flood Control Proiject
means the completion of the improvement of the Coyote Creek from
the San Francisco Bay to Montague Expressway .to carry the 100
year floocd flows. The project will be deemed.complete upon the
issuance of a notice of completion by the Santa Clara Valley
Water District, which is the lead agency for this project. 1It is
presently anticipated that the project will be completed by the
fall of 1994.

(D.) Hazardous Substances shall have the meaning set forth
by Section 101(14) of CERCLA, 42 U.S.C. § 9601(14).

(E.) The National Contingency Plan (NCP) means the plan
promulgated pursuant to'Section 105 of CERCLA, 42 U.S.C. § 9605,
and codified at 40 C.F.R. Part 300, as amended.

(F.) Oversight means the United States’ and its contrac-
tors’ review, inspection, analysis and verification of remedial
wbrk and reports of the Defendants as required under the terms of
this Con;ent;Decree.

(G.) Parties means all parties who are signatories to this

Consent Decree.

CONSENT DECREE - 8 -
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(H.) A. J. Raisch Paving Co, (Raisch) shall’”include A. J.
Raisch Paving Co., Raisch Products, Inc., and Raisch Equipment
Co.

(I.) Record of Decision (ROD) means the document, signed by
the EPA Region IX Regional Administrator on September 29, 1988,
describing the remedy selected by EPA for cleanup of the Ring
Levee Site (which is attached as Appendix A), and the amendment
selecting the remedy of reméval of the ring levee (which
amendment will be attached as Appendix A-1 after its issuance).

(J.) Release shall be used as that term is defined in
Section 101(22) of CERCLA, 42 U.S.C. § 9601(22).

(K.) Remedial Action (RA) means the implementation of the
Remedial Design consistent with the NCP and EPA Superfund
Remedial Design and Remedial.Action Guidance, including on-site
construction, treatment processes, removal, grading, and any
other tasks necessary to effectuate the reqﬁirements set forth in
the ROD.

(L.) Remedial Desian (RD) means all Work undertaken to
design the technical aspects of the remedial activities to be
implemented at the Site.

(M.) Removal shall mean the removal of ring levee material
and shall not have the meaning set forth in Section 101(23) of
CERCLA, 42 U.S.C. § 9601(23).

(N.) Response Costs means all costs, including but not
limited to, Qdministrative, enforcement, investigative, 6ver-

sight, access, removal and remedial costs, incurred by EPA and

CONSENT DECREE - 9 -
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(o))

the Department of Justice (DOJ) in connection with the response
taken by the EPA at the Site pursuant to CERCILA.

- (0.) The Ring Levee Site (”Site,” or *Facility”) means the
ring levee, constructed by the City of San Jose in 1983 and
located in the community of Alviso. A map of the Ring lLevee Site
is attached as Exhibit A. The Ring levee Site does not include

the areas on Exhibif A labeled D-1 or D-2 or the areas identified

as #truckyards” on Exhibit C.

(P.) The South Bay Asbestos Area means the South Bay

Asbestos CERCLA site as listed on the National Priorities List
pursuant fo CERCLA § 105, 42 U.S.C. § 9605.

(Q.) The United States, or Plaintiff, means the United
States, including any and all departments, agencies, officers,
administrators, and representatives thereof.

(R.) Wetlands means diked, seasonal wetlands similar to
wetlands of New Chicago Marsh adjacent to the Ring Levee Site.
In general, seasonal wetlands are ponded or inundated by water
during the rainy season (November through April) and dry during
the summer months. The extent of ponding on seasonal wetlands
will vary from year to year, partial}y depending on precipitation
levels. Most of the New Chicago Marsh is shown on the United
States Fish and Wildlife Service (FwWS) 1985 National Wetland

Ihventory Map, Milpitas, California, as seasonally flooded,

" meaning that surface water is present for extended periods

especially early in the growing season, but is absent by the end

CONSENT DECREE = 10 =
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of the season in most years. When surface water is absent, the
water table is often near the land surface.

(S.) All terms not defined herein shall have the definitién
set forth in CERCLA or other applicable statute or regulation or
if not defined therein, they shall have their ordinary meaning.

III. PURPOSE

(A.) The purpose of this Consent Decree is to serve the
public interest by providing for the:

(1.) protection of the public health, welfare, and the
environment from releases and threatened releases of hazardous
substances from the ring levee by implementation of the RD/RA as
set out in Section V (RD/RA Work to be Performed) of this Consent
Decree and in the ROD;

(2.) reimbursement of the Superfund for Response Costs
incurred, and to be incurred, by EPA and DOJ in connection with
the Ring Levee Site pursuant to Section XV; and

(3.) mitigation of any negative wetland impacts caused
by the levee as set out in Section VI (Wetlands Restoration and
Mitigation Work to be Performed) of this Consent Decree.

(B.) The RD/RA is intended to implement the ROD. The RD/RA
shall meet the substantive standards of all ~applicable re- |
quirements” and ”"relevant and appropriate requirements” (ARARS)
as set forth in Section 121(d) of CERCLA, 42 U.S.C. § 9621(d4),

the NCP, and any applicable EPA policies and guidances.

CONSENT DECREE - 11 -



N N N N N DN b ad ad o ed embh o ah e -
0O N & W N =2 O W O N O O &b W NN - O

+ORM OBD- 133
Mak oo

© O N O 0 b W N

IV. BINDING EFFECT
(A.) Each undersigned representative of the parties to the-

Consent Decree certifies that he or she is fully authorized to

enter into the terms and conditions of this Decree and to execute

and legally bind such party to this document.
(B.) This Consent Decree shall apply to and be binding upon

Defendants, their sﬁccessors, and assigns, and upon the United

 States.

(C.) Defendants agree to provide a copylof this Consent
Decree, as lodged, along with all relevant additions and
modifications to this Consent Decree, to each person, including
all contractors and subcontractors, retained to perform the Work
contemplated by this Decree, within 30 days of retainer, and
shall condition any contract for the Work on compliance with this
Consent Decree.

(D.) Defendants agree that they are jointly and severally

liable for compliance with all provisions of this Decree except

 the provisions of Section VI relating solely to wetland

mitigation and restoration.

(E.) San Jose agrees to accept responsibility for
performing the'Wetlands Mitigation and Restoration Work as set
out in Section VI of this Decree.

V. RD/RA WORK TQ BE PERFORMED

(A.s Defendants shall, at their own expense, remove and

| dispose of the ring levee in accordance with the ROD and this

\ consent Decree, subject to EPA oversight and approval. Following

CONSENT DECREE - 12 -
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removal of the levee and completion of the Remedial Action, the
Ring Levee Site shall not exhibit the presence of asbestos in the
soil in an amount above one percent (1%) as detected by Polarized
Light Microscopy (PLM) analysis, as further set forth in
subsection (G.) (Removal and Grading Specifications), below. The
RD/RA wdrk, as set forth in this Section, including the
confirmation sampling pursuant to subsection (F.)(4.), shall be
completed by no later than August 31, 1995, or within one year
after Completion of the Coyote Creek Flood Control Project,
whichever comes first.

(B.) All Remedial Design Work to be performed by the
Defendants pursuant to this Consent Decree shall be under the
direction and éupervision of Raisch and/or a qualified
professional architect or engineer. Before bids or proposals for
any such engineer or architect are solicited by the Defendants,
the Defendants shall submit to EPA in writing their bid
specifications or requests for proposals (RFPs) including
required qualifications and experience. Any engineer or
architect chosen by Defendants shall have such qualifications and
experience as have been approved by EPA. Prior to the initiation
of remedial design Work for the Site, the Defendants shall notify
EPA in writing, of the name, title, and qualifications of any
engineer or architect to be used in carrying out the remedial
design Work to be performed pursuant to this Consent Decree.

(C.) All Remedial Action Work to be performed by the

Defendants pursuant to this Consent Decree shall be performed by

CONSENT DECREE = 13 -



Raisch and/or shall be under the direction and supervision of a
qualified professional engineer. Before bid# or pfoposals for
any such professional engineer gnd any contract personnel are
solicited by the Defendants, the Defendants shall submit to EPA
in writing its bid specifications or requests for proposals
(RFPs) including required qualifications and experience for such
engineer and contract personnel. Any eﬁgineer or contract

personnel chosen by the City shall have such qualifications and

© O N O ! s N =

experience as have been approved by EPA. Prior to the initiation

10 ﬁ of remedial action Work at the Site, the Defendants shall notify
" © EPA in writing, of the name, title, and qualifications of the

12 r engineer, and the names of principal contractbrs and/or

13 t subcontractors (including laboratories) to be used in carrying

14 f out the Work to be perfofmed-pursuant to this Consent Decree.
15 (D.) The procedures set forth in subsections (B.) and (C.),
16 above, are intended to accommodate the constraints of the City’s
17 bid solicitation and consultant selection processes. However,

18 EPA retains the right to disapprove any engineer, architect,

19 contractor, or other personnel se;ected by Defendants in

20 accordance with subsection (B.) or (C.) above. EPA shall notify
21 Defendants of any such disapprovals within 10 days of receipt of
22 the name(s) of any such pérsonnel. Any such disapproval shall be
23 subject to the dispute resolution procedures of Section XXI and
24 shall constitute a force majeure event, and the provisions of

25 ~ Section XXII shall apply.

26 .

CONSENT DECREE - 14 -
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' Defendants shall periodically apply a chemical dust suppressant
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» to the levee. Within 60 days of entry of this Decree, and prior
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(E}) As part of the Ring levee Site remediation, Defendants
shall complete the following tasks as further delineated in this
Decree:

(1.) Design and Implementation. Defendants shall
design and implement, subject to EPA approval, a plan for proper

removal (including dust control measures during removal) and

1 disposal of the ring levee in accordance with the ROD and this

% Consent Decree.

(2.) Dust Suppression.

(a.) Until commencement of the Remedial Action,

. to the application of the dust suppressant, Defendants shall

submit a plan to EPA, subject to EPA approval, which identifies

includes a schedule for inspection and application.
(b.) Subject to EPA’s approval of the proposed plan

pursuant to subsection (2.)(a.), above, Defendants shall apply

- the dust suppressant as needed, but not more than twice annually.

Defendants shall inspect the levee and dust suppressant material
at least once each quarter year and shall immediately repair any
damaged areas.

(c.) If Defendants decide to use a different dust

suppressant, they shall submit a revised plan to EPA, subject to

 EPA approval, prior to the application of the new dust
26 :

suppressant.

" CONSENT DECREE - 15 -
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(3.) Community Relations. Defendants shall inform the
residents of Alviso of the RD/RA progress, as set forth in the |
Community Outreach Plan in subsection (F.)(6) below and as
required by Section XXVI (Community Relations) of this Decree.

(F;) Documents to be submitted (”Deliverables”):

(1.) RD/RA ¥Work Plan. Within one year of the entry of

this Decree, Defendants shall submit a Work Plan to EPA for the

Remedial Design and Remedial Action at the Site (RD/RA Work

. Plan). The RD/RA Work Plan: 1) shall provide a schedule for

implementation of the RD/RA, including a schedule for Defendant’s
initial submittal of the deliverables described below (excluding
the Monthly and/or Quarterly Progress Reports):; 2) shall include
a detailed outline of the contents of the deliverables required
pursuant to subsections (F.)(2.)-(8.), below; 3) shall include a
proposal for dust control measures to be taken during the removal
of the levee; and 4) shall designate which project coordinator
(i.e., City’s or Raisch’s) shall be the primary contact for the
various components of the Remedial Design and Remedial Action.
The schedule for the deliverables shall include fixed calendar
dates for the submittal of the Conceptual Design, the Quality
Assurance/Quality Control Plan, the Community Outreach Plan, and
the Worker Health and Safety Plan. For all other deliverables,

the schedule shall include dates that are described in terms of

| specified'time periods measured with relation to the Completion
- of the Coyote Creek Flood Control Project. The RD/RA Work Plan

' shall be developed in conformance with the ROD, this Consent

CONSENT DECREE - 16 -



Decree, EPA Superfund Remedial Design and Remedial Action
Guidance, and any additional guidance documents provided to the
Defendants by EPA.

(2.) Remedial Design Reports. Defendants shall submit
: Remedial Design Reports, as set forth below, which will explain
in detail how the Defendants will design and implement the remedy
(based on the Removal and Grading Séecifications set forth in

£ subsection (G.) and as generally described in Appendix B to this

© ® N O ! s W N -

; Decree). These reports shall be submitted, first as a conceptual

10 { design, and then as a 30%, Pre-Final and Final Design as follows:
b | (a.) Conceptual Design. Defendants shall submit a
12 ; conceptual design for the RA that discusses how the remedy will
13 é be designed and implemented in general terms and that also
14 é includes a process for identification of potential disposal or
15 % reuse sites.
16

; (b.) 30% Design. Defendants shall submit a 30%
17 Remedial Design Report that includes, but is not limited to:
18 (1) 30% plans and specifications,
19 (ii) a discussion of compliance with Applicable
20 or Relevant and Appropriate Requirements
21 (ARARs), as identified in the ROD,
22 (iii) a discussion of equipment setup to minimize
23 impact on the wetlands, and employee and
24 ) consultant training as necessary for
25 asbestos removal procedures and health and
26

safety procedures, and

CONSENT DECREE =~ 17 -
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'(iv) a discussion of any progress made toward
identifying potential disposal or reuse
sites.

(c.) Pre-Final/Final Desjan. Defendants shall submit
a pre-final and final RA plan in two parts as follows:
:i (i) the Pre-Final Plan shall show 90% completion

. of the design and include, but not be limited

© ® N O s W N -

; (a.) all revisions of any additions to the

10 conceptual design,

" f (b.). construction drawings,

12 | (c.) specifications,

1B (d.) schedules, and

14 é (e.) cost estimates.

15 (ii) Final Design shall include, but not be

16 limited to:

17 (a.) all revisions of and additions to the
18 90% design, and

19 (b.) final construction drawing, and

20 (c.) identification of final disposal or

21 reuse options, provided, however,

22 that all such options must comply with
23 the requirements of subsection

24 (G.)(6.), below, and Defendants must
25 notify EPA of the selected option prior
26 to commencement of the removal of the
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ring levee.

(3.) Fipal Remedjal Action Report. Deféndants shall

submit a Final Remedial Action Report after the completion of the

- Remedial Action. The Final Remedial Action Report shall document

Defendants’ complete performance of the Remedial Action in

: compliance with the ROD, this Consent Decree, and the Final

~ Remedial Design Report. The Final Remedial Action Report shall

include, jnter alja, the results of the confirmation sampling as

: performed in accordance with the Confirmation Sampling Plan and a

~ discussion of any additional post-sampling removal required by

subsection (G.), below.

(4.) Confirmation Sampling Plan.

(a.) Defendants shall submit to EPA for its approval a
Confirmation Sampling Plﬁn fbr sampling, based on the Removal and
Grading Specifications set forth in subsection (G.), below, to
demonstrate the completion of the Remedial Action.

(b.) The Confirmation Sampling Plan shall include, but
not be limited to, the foliowing:

(1) identification of sampling locations,

(ii) sampling procédures,

(iii) number of samples to be collected that
statistically represent the area covered by
the ring levee, and

(iv) sampling analysis.

(5.) Quality Assurance/Quality Control Plan.

- pefendants shall submit a Quality Assurance/Quality Control Plan

CONSENT DECREE - 19 -



("QA/QC Plan”) for implementation of the remedial-action. The
QA/QC Plan shall be prepared in accordance with current EPA
guidance, Interim Guidelines and Specifications for Preparing
: Quality Assurance Project Plans, QAMS-005/80. The QA/QC plan
shall include provisions for data validation.
(6.) Community Qutreach Plan. Defendants shall submit
a plan for soliciting public comments and informing the public of

RD/RA project status and the presence of asbestos in the ring

© ® N O BN =

levee. The Community Outreach Plan shall be prepared as a

10 . supplement to the EPA Community Relations Plan for the South Bay
LA Asbestos Area Site. The Plan shall provide for written

12 ? communication(s) with the public (*fact sheet(s)”) and community
13 meeting(s), if appropriate; shall provide for EPA review and

14 - approval of the fact sheet(s) and written information released to
15 the public at such community meetings; shall provide for a

16 minimum of two weeks notice to the community of Remedial Action
17 activities; shall provide that community outreach materials be

18 translated into Spanish and that a Spanish/English interpreter be
18 available at any community meetings; and shall designate a person
20 to act as a Community Contact for the Site who shall be present
21 at the Site during removal of the le;eé. Following approval of
22 the Community Outreach Plan by EPA, Defendants shall make a copy
23 ~ of the plan available for public inspection at the Alviso Library
24 or the Family Health Foundation.

25 . | (71) Worker Health and Safety Plan. Defendants shall
26

" submit a Worker Health and Safety Plan that meets the
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requirements of 29 CFR Part 1910.120 and EPA’s Standard Operating
Safety Guides. '

(8.) Permitting Plan. Defendants shall submit a plan
describing any or all approvals and permits necessary for comple-
tion of the RD/RA and the Defendants’ proposal for satisfying any
such permit or approval. . _

o (9.) RD/RA Proaress Reports. Defendants shall provide
written progress reports to EPA which shall describe all actions
taken to comply with this Consent Decree, including a general
description of activities commenced or completed during the

reporting period (including dust suppression), Remedial Design

- and/or Remedial Action activities projected to be commenced or

completed during the next reporting period, any problems that
have been encountered or are anticipated by Defendants in
commencing or completing the RD/RA activities, and the results of
and sampling, tests, or other data gathering effort. These
progress reports shall be submitted to EPA on a quarterly basis,
beginning three months after éntry of the decree, until three
months before the Remedial Action is projected to begin.
Thereafter, RD/RA progress reports shall be submitted to EPA on a
monthly basis until the Final Remedial Action Report is submitted
in accordance with subsection (F.)(3.), above. The reports shall
be submitted to EPA by the 10th of each month (or every third -
month during the period when reports are due on a quarterly |

basis) for Work done in the preceding month(s) and planned for

" the current (and/or succeeding) month(s).
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(G.) Removal and Grading Specjifications
(1.) EAS : Materials
shall be excavated and removed from Areas A, B, C, E, F, G, H, I,
and J, (which areas are further described in Appendix B, and are

depicted on the map of the Ring Levee Site attached as Exhibit A

. to this Decree), to estimated pre-existing grades.

(2.) Soil samples shall then be taken along the

: centerline of the levee, at approximately 100 foot intervals. At
- these locations, samples shall be taken both at pre-existing

: grade and at a depth one foot below pre-existing grade. Samples
; shall be analyzed for asbestos content using Polarized Light

12 Microscopy (PLM) analysis.
13

14

15 5 contains less than 1% asbestos.

(3). No further material shall be required to be

removed if results of soil testing show that exposed surface soil

(4.) If material at pre-existing grade contains

~ greater than 1% asbestos, but material at a one foot depth below

- pre-existing grade does not, then excavation shall continue up to

one foot depth below pre-existing grade until exposed surface

soil contains less than 1% asbestos. Material excavated below

| pre-existing grade shall be dressed to establish final pre-

existing grades.

(5.) If both the samples at pre-existing grade and at

" a one foot depth below pre-existing grade contain greater than 1%
25
26

asbestos, then this condition shall be presumed to have pre-

’
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existed the construction of the ring levee, and no additional
material shall be required to be removed. |

(6.) Any disposal or re-use site options identified by
Defendants shall be discussed in the Final Remedial Deéign Plan
required by subsection (F.)(2.)(b.)(ii), above, and shall be
subject to EPA approval pursuant to Section VII. Fill material
containing asbestos that is removed during the Remedial Action
need not be disposed of at a RCRA landfill, provided, however,
that any disposal or reuse must permanently encapsulate the
asbestos fill material in a manner that is protective of public
health and the environment and must comply with all applicable
federal and state laws and regulations. Prior to approval of
Defendants’ proposed disposal or reuse site option(s), EPA will
confer with the'State of California concerning the proposal(s)’
compliance with applicable state laws and regulations.

(7.) Defendants shall provide appropriate personnel,
including a field biologist, as necessary, to oversee the Work,
to ensure that the Work is performed in a manner that minimizes
disturbance to the wetlands and wildlife, and to ensure that the
final grading of the Remedial Action is consistent with the
Restoration and Mitigation Plans. Whenever possible, earth
moving equipment shall work from fill as it is removed, and shall
not enter adjacent wetland area. Defendants shall not operate
earth moving equipment in existing wetland areas except on areas
or pads designed and constructed to minimize disturbance to the

wetlands and wildlife. Defendants shall restore any such area or

CONSENT DECREE = 23 =



pad as determined necessary by the DE at the completion of the
. Work. |
(8.) The slopes of the levee adjacent to the wetland
areas where only upper asbestos-laden layers of the levee will be
; removed shall be graded as gradually as possible to prevent or
; minimize erosion into the wetlands.
VI. RESTORATION AND MITIGATION WORK TO BE PERFORMED
1 (A:) Obligation to Restore and Mitigate: The City shall

" restore and mitigate for wetland and upland areas buried under

W O N O U s W N -

10 f the ring levee and its appurtenant structures and areas disturbed
1 G by the RD/RA, in accordance with the provisions of this Section.
12 T The Restoration and Mitigation Work required by this Section

13 f shall be performed in accordance with the final approved

14 Restoration and Mitigatién ?lans, the.Mitigation and Restoration
15 Area Surveys, and in accordance with the other terms of this

16 Section; provided, however, that if EPA is unable to certify the
17 completion of the Remedial Action pursuant to Section XXXIV(A.)
18 within three months of receipt of the Final Remedial Action

19 Report, the dates for completion of the Restoration and

20 yirjgation Work shall be extended by the length of time

21 corresponding to EPA’s délay.

2 (1.) The Mitigation Work required by subsection (F.),
23 below, [soil preparation (including excavation and grading),

24 planting~and seeding], including all tasks necessary for the

25 - performance .of such Work, shall be completed as soon as

26

" practicable, but no later than December 31, 1995.
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(2.) The Restoration Work regquired by subsection (F.),

; below, (soil preparation, planting and seeding), including all

11
12 .

13 !

14

16
17
18
19
20
21
22
23
24
25

26 * consent Decree.
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tasks necessary for the performance of such Work, shall be
cohpleted as soon as practicable, but no later than October 31,
1996.

(B.) All wvetlands Restoration and Mitigation Work pursuant
to this Section shall be performed by persons and/or firms with
qualifications and éxperience suitable to perform the Work
required by this Section. 1In addition, the Restoration and
Mitigation Work (R/M Work) shall be performed under the
supervision (including field supervision) of a biologist with
qualifications and experience suitable to oversee and review the

wetlands Restoration and Mitigation Work. Before bids or

. proposals for such consultants and/or contract personnel are
15

solicited by the City, the City shall submit to the District
Engineer (DE) for the U.S. Army Corps of Engineers (COE) in
writing its bid specifications or requests for proposals (RFPs)

including required qualifications and experience. Any contract

- personnel chosen by the City to perform the Work required by this

Section shall have such qualifications and experience as have
been approved by the DE. Prior to the initiation of R/M Work for
the Site, the City shall notify COE in writing, of the name,

title, and qualifications of the biologist and any other

* consultants or contract personnel to be used in supervising

- and/or perfdfming the R/M Work to be performed pursuant to this
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(C.) Mitigatjon Areas: The City shall mitigate for the
loss of wetlands buried by the ring levee in the areas shown on
the map attached as Exhibit B as follows:

(1.) Subject to the provisions of subsection (C.)(5.),

below, the City will implement mitigation measures at one of the

- following three combinations of sites:

--option A: Site 1, Site 3, and Site 4; or
--Option B: Site 2, Site 3, and Site 4; or

-=-Option C: a combination of Sites 1 and 2, as set
forth in subsection (C.)(4.), below.

- The City will retain the authority to select either Option A, B,

. or C, as long as such selection is consistent with the

requirements set forth in subsections (2.)-(4.), below, and the
DE has been notified in writing as to which option the City has
chosen and the reason(s) therefor. 1In addition, the City shall
remove scrap pipe (old culverts) from an area adjacent to and
east of Spreckles Avenue, as shown on Exhibit B.

(2.) If Site 2 (Option B) is the preferred
alternative, the City must perform chemical analyses of soils and
benthic organisms as well as leachate analyses at Site 2. The
City must submit a sampling plan to thé DE for review and
approval by the Corps and review and concurrence by EPA and the
United States Fish and Wildlife Service (FWS). (The DE shall
submit the sampling plan to EPA and FWS.) Concentrations of

heavy metalé, PCBs, pesticides, and other constituents listed in

. the full target compound list, and Biological Oxygen Demand (BOD)

must meet acceptable levels. Testing must be performed in
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accordance with the QA/QC procedures as set forth-in Section VIII
and in the QA/QC Plan required by Section V(F.)(5.). -If the DE
determines, after consultation with FWS and EPA, that it is
necessary to test adjacent marshland in order to determine

acceptable levels on Site 2, the City will perform such testing

. and will compare the results of.these tests to contaminant levels

* on Site 2. The results will be reviewed by EPA, COE, and FWS,

and a decision to use Site 2 will not be made without a

. determination by COE (in consultation with EPA and FWS) that the

15 | . ]
this site can be opened to the slough in the northwest corner of

16
17
18

| site does not contain levels of heavy metals or other

contaminants that would make it unsuitable for enhancement and
consequent use as a mitigation site. If Site 2 is determined to
be a suitable mitigation site, a portion of the filled road

(Pacific Avenue) must be removed (or a culvert installed) so that

' Site 2 at the lowest existing elevation in the terrain of Site 2

. adjacent to the slough. The City shall also install a weir to

' regulate water depth at the site if necessary to control the

19

20
21
22
23
24

26
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entrance of water to the site. The ultimate plan consists of
cultivating vegetation on 25% of the site around the site
perimeter with the site interior reserved for open ponded water.

(3.) If site 1 (option A) is the City’s preferred

- site, or if it is determined that Site 2 is unsuitable, the

f existing underground diesel fuel tank on Site 1 must be removed
25 -

and placed above ground. This tank as well as the on-site

generator, pump station and required access road will occupy no
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more than 25% of the site’s acreage; all unused buildings and
facilities must be removed. The rémaining approximately one acre
of the site shall be excavated and opened to the slough east of
this site via a culvert under Spreckles Avenue with inverts at
existing grades in the slough adjacent to the site to allow the
flow of water onto the site, thus allowing it to function as a
Wetland, as defined in Section II(R.), above. Berms will be
constructed as needed around any remaining facilities to protect
them and along the southern boundary of the property to allow the
Site to be inundated by waters of the slough east of Spreckles
Avenue.

(4.) Options A and B both require Work on Sites 3 and
4, as shown on Exhibit B, in addition to Work on either Site 1 or
Site 2, respectively, as set forth in subsections (2.)-(3.),
above. As to Site 3, the City shall remove excess fill, scrap
wood, metal and other debris, and shall perform the soil
preparation, planting, and seeding required by subsection (F.),
below. As to Site 4, the City shall remove excess fill, and
shall regrade the site to connect onsite depressions (which
seasonally pond with water) with the adjacent onsite slough to
encourage more frequent ponding on this site. The City shall
then perform the soil preparation, planting, and seeding required
by subsection (F.), below.
" (5.) oOption C requires mitigation Work on both Sites 1
and 2 and requires: a) testing of Site 2 for its suitability as

specified in subsection (C.)(2.), above; b) removing a portion of
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the filled rocad (Pacific Avenue) and opening Site-2 to the slough
at the northwest corner of Site 2 as specified in subsection
(C.)(2.), above; c) removing the existing facilities on the
northern three-eighths acre of Site 1; d) opening the northern
approximately three-eighths acre of site 1 to.the slough on the
east side of this site via a culvert under Spreckles Avenue with
inverts at existing grades in the slough adjacent to the site to
allow the flow of water onto the site, thué allowing iﬁ to
function as a Wetland, as defined in Section II(R.), above; e)
removing approximateiy 75 linear feet of the levee separating
Sites 1 and 2; and f) constructing a berm across Site 1 to
separate the northern three-eighths acre of Site 1 from the on-
site pump station, generator, fuel tank, and access road. It is

expected that these actidns will provide approximately three-

approximately 4.5 acres of wetlands on Site 2.

(6.) If the City, after consultation with COE, FWS,

~and EPA, determines that none of the three optioné set forth at

subsection (1.) above is feasible for enhancement and use as a
mitigation site, the City is responsible for proposing, within
six months of the date of this determination, other alternative
mitigation sites and/or measures as close to the Ring levee Site

as possible, preferably within Santa Clara, San Mateo, or Alameda

. Counties. Any such proposals must create 2-2.5 acres of wetlands
or enhance 5-10 acres of existing wetlands and must provide

| habitat value gains similar to those which would be achieved
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through the above options. The Mitigation Survey; Mitigation
Plan, and Mitigation Work on alternative mitigation sites must be’
implemented in accordance with the schedules set forth in this |
Section.

(7.) After selection of the Mitigation Areas and

before commencing mitigation Work the City shall delineate the

- Mitigation Areas, in a Mitigation Area Survey, under the guidance

of the DE. For this purpose, the City shall provide a licensed
survey crew to record the boundaries and elevations of the
Mitigation Areas, marked as part of the delineation, to be
plottéd on a certified topographic survey map, at a scale 1” =
200 ft. The Mitigation Area Survey shall be completed no later
than August 31, 199%1.

(D.) Restoration Areas: The City shall perform the

Restoration Work required by this Section in the Restoration

' Areas, the approximate boundaries of which are shown on the map

attached as Exhibit B. Before commencing the initial Restoration
Work, and no later than 90 days after completion of the Remedial
Action, the City shall delineate fhe Restoration Area in a
Restoration Area Survey performed under the guidance of the Corps
6f Engineers District Engineer.(DE).. For this purpose, the City

shall provide a survey crew to record the boundaries and

'~ elevations of the Restoration Areas, marked as part of the

' delineation, to be plotted on a certified topographic survey map,

at a scale 1” = 200 ft. This Restoration Area Survey shall

. include all reaches outlined in Exhibit B to this Decree (Reaches
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1l - 4) and any adjacent upland areas (excluding existing paved
roads or areas obstructed by buildings, equipment, debris, or
other impediments) located within 30 feet of the wetland
Restoration Areas along the length of fhe upland side of the
levee. (The Restoration Area does not include, and thus the
survey need not include, upland areas that were buried beneath
the Levee but that are not adjacent to wetland areas.)

(E.) Restoratjion and Mitigation Plans: The City shall
submit to the DE for appréval Restoration and Mitigation Work
Plans (R/M Plans) which shall describe in detgil the Restoration

and Mitigation Work, respectively, to be performed at the

' Restoration and Mitigation Areas. The R/M Plans shall also be

submitted by the DE to EPA and FWS for review and concurrence.
The R/M Plans shall assure that all Work shall meet appropriate
professional standards and the requirements set out in this
Section.

(1.) The R/M Plans shall be prepared by a biological
consultant, contractor, or st;ff person, whose gqualifications
have been approved as set forth in subsection (B.) above (the
Selected Biologist). The final plans shall be written to reflect
topographic conditions shown on certified surveys prepared
pursuant to Sections VI(C.)(G.) and (D.) and shall include
typical cross-sections of existing and proposed elevations.

~. {(2.) Prior to submittal of the Mitigation Plan to the

DE, the City shall have a certified hydrologist review the Plan

' to verify that the proposed water regime (ji.e., natural or
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subject to static artificial means (such as a weir) to control
the level of water] for the Mitigation Area would be expected to

create a successful wetland project. The City shall include a

copy of the hydrologist’s review and calculations in the

Mitigation Plan.

(3.) Prior to submittal of the Restoration Plan to the

. DE, the City shall have a hydrologist from the Santa Clara Valley
~ Water District review the Plan. The City shall include a copy of
. any comments or analysis by the hydrologist in the Restoration

i Plan.

(4.) The R/M Plans shall require fhat'the City provide

" appropriate field personnel, including the Selected Biologist, as
5 necessary, to 6versee the soil preparation of the R/M Areas

E required by subsection (F.)(1.), below, and the seeding and

; planting required by subsection (F.)(2.), below, and to ensure

" that the Work is performed in a manner that minimizes detrimental

impact to the wetlands and wildlife and that is consistent with
the R/M Plans. .

(5.) The R/M Plans shall incorporate the standards and
requirements set forth below at subsections (F.) and (G.).

(6.) The R/M Plans shall describe criteria to be used

~ to evaluate whether plant growth in all created, restored and

enhanced areas is successful and whether the Restoration and

Mitigation Work has been successfully completed. The R/M Plans

f shall require close coordination with FWS and COE throughout the

' Restoration and Mitigation Work.
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(7.) Submission of Mitjgation Plan. The Mitigation
Plan (including the schedule) shall be submitted to the DE no
later than March 1, 1992. The Mitigation Plan shall include a
schedule for the.Mitigation Work which shall include, at a
minimum, the following milestones:

(a.) Completion of the Mitigation Work required by
subsection (F.) (soil preparation, planting and seeding),
including all tasks necessary for the performance of such Work,
as soon as practicable, but no later than December 31, 1995.

(b.) Submission of mitigation progress'reports as
required by subsections (G.)(4.) and (G.)(6.), below.

(8.) Preliminary and Final Restoration Plan.

(a.)l Submission of Preliminary Restoration Plan. The
Preliminary Restoration Plan shall be submitted to the DE prior
to the removal of the levee, but no later than February 1, 1994.
The Preliminary Restoration Plan shall be conceptual in nature
and shall include a tentative schedule for the Restoration Work
(taking into account expected progress on the RD/RA Work). The
tentative schedule shall include dates for submission of the
Final Restoration Plan and for the milestones set forth in
subsections (b.) (1)=-(iii), below.

(b.) Submission of Final Restoration Plan. Within
three months after completion of the Remedial Action, the City
shall submit a Final Restoration Plan, including a definite

schedule for the Restoration Work which shall take into account
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all cufrent conditions and needs at the restoratién site. This

schedule shall include at a minimum, the following milestones:
(i) Completion of the Restoration Work as

© required by subsection (F.) (soil preparation, planting and

' seeding), including all tasks necessary for the performance of

: such Work, as soon as practicable, but_no later than October 31,

1996. |

; ) (ii) Submission of restoration progress reports

©® ® N O N s W N -

f as required by subsections (G.) (4.) and (G.)(6.), below.

10 J (iii) Submission of a Final Restoration/

1 } Mitigation Report upon completion of all Restoration and

12 f Mitigation Work required by this Section. The report shall

13 % summarize the Restoration and Mitigation Work as well as

14 monitoring and maintenanée activities performed pursuant to

15 subsection (G.), below.

16 (F.) Standards for Restoration and Mitigation: The City
7 shall excavate and grade (where necessary in the Mitigation

18 Area), prepare the scil, seed, and plant the R/M Areas in

19 accordance with the following requirements:

20 (1.) oil P aration:

21 (a.) Mitigation Areas shall be excavated and graded in
22 appropriate fashion as specified in the Mitigation Plan. Where
23 the Mitigation Areas are adjacent to the Ring lLevee Site, the
24 © gycavation and grading shall be done in a manner that is

25 ' consistent with the RD/RA. As part of the Remedial Action,

26 Restoration Areas shall be graded to approximately pre-existing
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grade in accordance with Section V(G.) (Removal and Grading

2 ; Specifications).

3 ) (b.) The city shall not dispose of material excavated
4 i for Restoration or Mitigation Work in *“waters of the United

5 { States” within the meaning of 33 U.S.C. § 1362(7) and regulations
6 : promulgated thereunder. Pfior to disposal, the City shall submit
7 2 its choice of site to the COE for its review and determination

8 i that it is not within ”waters of the United States.”

9 % (c.) The City shall provide appropriate personnel,

10 ﬂ including the Selected Biologist, as necessary, 